customer will receive the $125 avatlable with respect to non-XM claims while the XM
customer will receive the $100 available with respect to XM claims.

5. Shortfall in Both, With Non-XM Shortfall Exceeding XM Shortfall:

Non-XM XM Total

Funds in 4d(a) segregation 100 125 225
4d(a) Segregation requirement 150 150 300
Shortfall (dollars) 50 25
Shortfall (percent) 50/150=33.3| 25/150=16.7
Pro rata (percent) 150/300=50| 150/300=50
Pro rata (dollars) 112.50 112.50
Distribution 112.50 112.50 225

There are insufficient funds available to meet both the non-XM and the XM
customer claims in full, and the non-XM shortfall exceeds the XM shortfall. Each
customer will receive 50% of the $225 available, or $112.50.

6. Shortfall in Both, Non-XM Shortfall = XM Shortfall:

Non-XM XM Total

Funds in 4d(a) segregation 100 100 200
4d(a) Segregation requirement 150 150 300
Shortfall (dollars) 50 50
Shortfall (percent) 50/150=33.3| 50/150=33.3
Pro rata (percent) 150/300=50| 150/300=50
Pro rata (dollars) 100 100
Distribution 100 100 200

There are insufficient funds available to meet both the non-XM and the XM
customer claims in full, and the non-XM shortfall equals the XM shortfall. Each
customer will receive 50% of the $200 available, or $100.

These examples illustrate the principle that pro rata distribution across both accounts
is the preferable approach except when a shortfall in the XM account could harm non-
XM customers. Thus, pro rata distribution occurs in Examples 1, 2, 5 and 6. Separate
treatment of the XM and non-XM accounts occurs in Examples 3 and 4.

FRAMEWORK 2 —SPECIAL ALLOCATION OF SHORTFALL TO CUSTOMER CLAIMS WHEN
CUSTOMER FUNDS FOR FUTURES CONTRACTS AND CLEARED SWAPS CUSTOMER
COLLATERAL ARE HELD IN A DEPOSITORY OUTSIDE OF THE UNITED STATES OR IN A FOREIGN
CURRENCY

The Commission has established the following allocation convention with respect to
customer funds (as §1.3 of this chapter defines such term) for futures contracts and
Cleared Swaps Customer Collateral (as §22.1 of this chapter defines such term)
segregated pursuant to the Act and Commission rules thereunder held by a futures
commission merchant (“FCM”) or derivatives clearing organization (“DCO”) in a
depository outside the United States (“U.S.”) or in a foreign currency. The maintenance
of customer funds for futures contracts or Cleared Swaps Customer Collateral in a
depository outside the U.S. or denominated in a foreign currency will result, in certain
circumstances, in the reduction of customer claims for such funds. For purposes of this
proposed bankruptcy convention, sovereign action of a foreign government or court
would include, but not be limited to, the application or enforcement of statutes, rules,



